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new fral. Had the information presented m York's mofion for new mal come
to light dunng tnal, there 15 a reasonable probability that Y ork would not have
been comvicted of the sex counts. Furthermore, since the RICO counts
mvolved the alleged transportaton of minors to engage sex, York would not
have been convicted of the RICO counts. Thus, York's convictions mmust be
overtumed.

After York's convichon at tmal, the distnet court improperly relied upon the
Umted States Sentencing Guidelines to determune York's pumshment. The
use of the Guudelines served to increase York's punishment based on facts that
were never submitted to a jury for proof beyond a reasonable doubt. York was
demed his Sixth Amendment nght to a jury nal when the distnet court took
these steps and mncreased lus pumishment based on facts beyond what was
reflected i the jury verdict.

The use the most recent version of the Senfencimg Gudelines at York's
sentencing vielates Ex Post Facto. York's pumishment was mcreased based on
the use of the most recent version of the Gudelines mnstead of the version
effect at the tme York commutted the charged offenses. Therefore, he must
recelve a new sentencing so that the court may employ the appropnate version

of the Gudelines.
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